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The U.S. marketplace is the pinnacle of business growth and 

investment opportunity; competitive, fast moving, dynamic, yet the 

most accessible in the world. In many respects, the U.S. remains the 

most attractive and largest global investment destination far 

outstripping other nations in foreign direct investment dollars. 

Foreign investment in the U.S. provides access to the vast American 

marketplace, its deep talent pool, a stable and innovative business 

environment and intelligent and rich sources of investment finance 

and capital. 

 

The U.S. offers a business ecosystem unmatched in the world 

comprised of world class universities, flexible labor markets and deep 

talented labor pools and a highly developed judicial system protective 

of foreign investment and intellectual property. Moreover, its financial 

markets and stock exchanges provide a vast array of sophisticated 

financial products and capital sources, with unlimited  venture capital 

and private equity sources.  

 

Moreover, many successful Italian businesses are firmly ensconced in 

the U.S. marketplace across all industries and  throughout every state. 

Italian design, craftmanship and advanced manufacturing prowess is 

highly prized and sought after. Many states welcome Italian 

investment and offer various incentive programs featuring tax 

holidays, labor subsidies, real estate availability, with enhanced 

benefits for establishing manufacturing operations. 

 

Certainly, large Italian multination enterprises continue to lead with 

respect to foreign direct investment into the U.S. as they possess the 

managerial and financial assets necessary to succeed in this market. 

However, we continue to witness small Italian multinationals, 

(commonly referred to as “Pocket MNE’s)  contributing to Italian direct 

investment into the U.S. Pocket MNE’s often hold competitive 

advantages in high value-added market niches and are keen to carry-

out mergers and acquisitions in the U.S. as a vehicle to strengthen 

their respective position within their global supply chain as well as to 

source pools of foreign talent. 
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And last but not least, a business domiciled in the U.S. serves as an 

excellent gateway to the pursuit of business opportunities throughout 

Canada, Mexico and Latin America. 

 

To this end, this Blog series encompasses  a broad spectrum of  U.S. 

market entry modalities. These modalities are discussed in the context 

of the level of risk and reward which each modality presents to the 

Italian enterprise. Beginning with simple U.S. representative or branch 

office and ending with foreign direct investment upon U.S. soil, the 

level of risk increases exponentially as capital is brought onshore and 

permanently invested in a direct foreign investment project. Yet with 

greater risk comes greater rewards for successful US market 

penetration. We believe presenting this series through the lens of 

escalating  levels of risk  provides the Italian enterprise with the proper 

strategic insight into assessing the merits of these different market 

entry modalities. 

 

Our firm  intimately understand the diverse risk levels in cross-border 

entry for Italian enterprises as we have counselled and participated in 

each market entry modality.  Our legal, tax and business services seek to 

reduce project and investment risk and we stand ready to assist your 

market entry plans. 
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This is the inaugural post in our series “U.S. Market Entry for Italian 

Enterprises” covering the simplest entry modality  into the U.S. 

marketplace,  the sales representative office or branch office. This series 

follows a sequential methodology arranged in accordance with the level of 

risk which each market entry modality presents to the Italian enterprise. 

Accordingly, each subsequent market entry modality will exhibit a higher 

level of risk as well as reward. 

 

The Sales Representative Office. Many Italian enterprises will test 

the waters for entry into the U.S. marketplace in a manner which 

poses the lowest level of risk from an investment perspective, i.e., the 

sales representative office (“SRO”). The SRO is the simplest and most 

limited form of business establishment as it serves essentially as a 

beachhead to explore and access likely market acceptance of the 

Italian enterprise’s products or services. SRO’s usually are required to 

be registered with the local government and are limited in generating 

any consistent level of sales.  

 

As such, SRO’s typically avoid US tax obligations except for any 

employee withholding and payroll taxes. The SRO may also be staffed 

by an expatriate from the home office. Typical activities conducted by 

an SRO are as follows: 

 

 Market research and testing; 

 Product or services promotion without doing direct 

business and profit generation; and 

 Identifying potential customers and establishing 

business relations 

 

The Branch Office.  Many Italian enterprises will elect as its 

market entry point a branch office. Branch offices are temporary 

in nature, often lasting a year or two as once local bona fide 

business opportunities are identified, the Italian parent will then 

elect to  form a U.S. subsidiary through which its local business 

is conducted. 
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 A key defining feature of the branch office is its nonexistence as 

a separate legal entity from its parent company. In simple terms, 

it serves much like a foreign office for the Italian parent 

company. Thus, it has no formal structure such as corporate 

status, shareholders, board of directors, etc. Rather, it inherits 

the domicile for legal purposes of its Italian parent. Should it 

engage in sales in the U.S., federal and state income tax 

obligations will arise. Since it has no legal existence in the U.S., 

any obligations it incurs remain those of the Italian parent. 

 

Next-up in our Series we will discuss establishment of direct and 

indirect sales channel establishment in the U.S. 
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This is our second post in our series “U.S. Market Entry for Italian 

Enterprises” covering the establishment of direct and indirect sales 

channels. This series follows a sequential methodology arranged in 

accordance with the level of risk which each market entry modality 

presents to the Italian enterprise. Accordingly, each subsequent market 

entry modality will exhibit a higher level of risk as well as reward.  

 

Establishing either a direct or indirect sales channel within the U.S. 

marketplace presents a lower risk level profile in terms of capital 

deployed. Although certainly significant cost and expense may be  

expended in terms of deploying these sales channels within the U.S., 

the associated capital deployed is not permanently invested and can 

be withdrawn as opposed to where either licensed technology or 

capital is brought onshore. Thus, a successful onshore sales channel 

often precedes and provide justification for establishing at a later 

stage a permanent establishment on shore. 

 

Before however any sales channel is deployed onshore, the Italian 

parent presumably would have studied the U.S. market carefully and 

may have benefited from the marketing results and studies of its 

representative office or branch office. Alternatively, it may have  

previously established a robust direct U.S. export market which serves 

as evidence of viable onshore market for its products or services and 

the time  is now ripe to invest in onshore sales resources. 

 

The Direct Sales Channel. Once the decision is made to build an 

onshore sales force, then the issue of whether to deploy a direct sales 

channel or erect from scratch an indirect sale channel1. A direct sales 

channel connotes the Italian parent organization directly engages with 

and hires a U.S. based sales force. As such, the sales force will either 

be direct employees of the Italian parent or the U.S. based operating 

entity and as such, applicable employment taxes apply and govern 

 
1 For purposes of this post, the term sales channel as used herein encompasses both sales agents as well as 
distributors as many features of these two modalities are the same. Of course, a distributor will engage in the 
buy-resale of the product whereas a sales agent does not take title of the product but rather refers the product 
order to its principal for fulfillment. In many instances, a sale channel partner may act in both capacities as 
commissioned sales agent as well as directly buying  from its principal and then reselling onto the end-user. 
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here, as well as the need to provide insurance coverage and necessary 

sales materials and tools. Direct sales personnel will be under direct 

control of the Italian parent or tis U.S. operating entity and will be 

subject to a training regimen and be responsible for implementing the 

relevant U.S. sales plan and budget and will usually report to a 

regional sales director or directly to the main home office.  Most sales 

plans are carefully crafted and offer a base salary with an incentive 

plan with sales commissions tied to achieving certain sales targets 

such as gross revenue or gross margin percentage. 

 

Direct sales personnel should be subject to a written employment 

agreement which sets forth their respective duties, obligations, 

territories assigned and/or customers and eligibility to participate in 

any sales incentive plan. Moreover, terms of termination should be 

carefully drafted with attention paid to any post-termination 

compensation and means of dispute resolution. 

 

The Indirect Sales Channel. In contrast, an indirect sales channel is 

comprised of independent contractors who govern and control their 

own respective sales agency. Thus, the Italian parent is not 

responsible for the costs of operating an indirect sales agency as all 

costs are the responsibility and liability of the indirect sales agent. As 

such, the indirect sales agent dictates its respective manner of work 

and cannot be managed directly by the Italian Parent organization. 

 

By far, the most difficult challenge in constructing an indirect sales 

channel is identifying and securing qualified and experienced sales 

agents. We have found a good place to start is for the Italian 

organization to attend conferences and trade shows in the US focused 

upon the relevant products or target markets. These events are often 

attended by indirect sales agents who are seeking to add new product 

or services to their respective line cards. Moreover, the Italian parent 

may invest in displaying a trade booth where it can showcase its 

products or services to the entire trade show and its attendees. Also, 

we would recommend contacting the various Italian government 
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trade offices in the US who offer consultative services in locating 

potential sales agents and distributors 

 

Once a prospective indirect sales agent has been identified as a 

possible channel partner candidate, there is no substitute for a 

thorough due diligence of the channel partner’s operations. This 

entails visiting the channel partner at its home office, interviewing 

staff and verifying customer references. Should the investigation 

prove the channel partner to be a qualified member of the sales 

channel, then the parties should proceed to a definitive sales channel 

partner agreement. This agreement should address the following; 

 

• Defined sales territory (exclusive or nonexclusive) 

• Term of Agency (advise to limit to one-year terms) 

• Authorized products or services in the line card 

• Excluded products, service or key customers if applicable 

• Sale Rep Duties 

▪ Milestones and sales targets defined 

• Italian organization duties 

▪ Provide support, materials and training 

• Sales commission plan  

• Product warranties 

• Insurance and Indemnification 

• Nondisclosure obligations and Intellectual property 

protection 

• Defined terms of termination 

▪ Post termination compensation term 

▪ Duties to return all materials and cease sales activity 

• Dispute Resolution (preferably arbitration) and Choice of 

Law 

 

This post addresses basic principles and terms of  the direct as 

well as indirect sales channel without any reference to any 

particular type of  products or services.  
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Our next post will address sales and distribution channels for 

technology centric products and services. 
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This is our third  post in our series “U.S. Market Entry for Italian 

Enterprises” covering  the marketing and distribution of  technology assets  

within  the U.S. marketplace. This series follows a sequential methodology 

arranged in accordance with  the level of risk which each market entry 

modality presents to the Italian enterprise. Accordingly, each subsequent 

modality will exhibit a higher level of risk as well as reward.  

 

We have distilled our many years of working with Italian clients 

marketing their technology-centric products2 into the following basic 

tenets for successful U.S. market penetration: 

 

1. Whole Product - must be the “whole product” with not one 

single feature absent or missing as well as supported by 

complete supply chain and readily available 24/7 tech 

support; 

 

2.  Referenceable - need positive references from end-users 

as tech buyers will not purchase unless product or service 

is clearly referenceable; and 

 

3. Solves a Problem – must solve a real customer problem or is 

a bona fide disruptive solution 

 

Of course, there are other product  attributes for successful US 

technology sales but we have witnessed at least one of the above 

factors always present in a failed product launch within the U.S. 

marketplace. 

 

Equally important, marketing technology-centric products into the 

U.S. marketplace significantly raises the risk profile for an Italian 

organization as its valuable tech assets are exposed in some degree 

of fashion to competition as well as unlawful use. In this context, the 

following modalities of technology distribution into the U.S.  

marketplace is profiled from their respective risk level as well as their 

utility in terms of affording legal protection. 

 
2 For purposes of this post,” “technology-centric products” or “products” refers to technology services as well. 
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The Value-Added Reseller (“VAR”).  With any technology centric 

product, it is invariably sold in a consultative manner where the 

customer is provided professional technical assistance in the 

deployment and use of the product. Thus, in terms of marketing and 

distributing tech products, the services of a VAR is required. 

Specifically, VAR’s are sales professionals steeped in the subject 

technology at hand and have full command of the intricacies of a 

particular technology or solution. VARs are often referred to as 

“System Integrators” as well.  Much like a generic sales agent or 

distributor, a VAR agreement follows the same format in principle but 

differs significantly in terms of the intellectual property protections 

built into the VAR agreement as follows: 

 

• License Grant – the intellectual property underlying the 

subject product or system (“IP”) is made available to the VAR 

under a License  Grant for a defined Term; 

•  License Terms - IP remains the sole property of the 

Licensor and the VAR’s right to market and sell will be within 

a defined territory (exclusive or nonexclusive); 

• VAR’s Grant of Licensed Technology and associated IP is 

restricted to defined fields of use or markets; 

• Patents under license – will be identified with prohibition on 

attacking any patent rights of Licensor; 

• Software License – may follow SaaS model where software 

provided over the Internet or via cloud application with 

defined terms of use and data protection; 

• Compensation – can take different forms such as buy-resell 

from Licensor or royalties paid upon sales; 

• Sales quotas or benchmarks may be in play in order to 

maintain VAR’s license rights; 

• Training – Licensor provides training to VAR and supporting 

materials; 

• Warranty – specifics terms of pass thru warranty to ultimate 

end-user with defined time  limits as well exclusions from 

warranty such as wrongful use ; 
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• Licensor will warrant IP rights under license in terms of 

ownership and infringement with limitations; 

• Reverse Engineering Prohibition; 

• Termination for breach of License Terms; 

• Dispute Resolution – if arbitration specified, must have 

carve-out for the Italian licensor to seek injunctive relief in 

court of law for IP breach; and 

• Choice of Law – in general, US state courts do not 

discriminate against foreign licensors and are very 

protective of IP rights. 

 

In sum, VARs and Systems Integrators in the U.S. serve as reliable  

and profitable sales channels to market while simultaneously 

lowering the risk of intellectual property rights dilution as well as  

from its unlawful use.   

 

Onshore Production License.  In many instances, the Italian 

enterprise may elect to transfer the  rights to produce, assemble 

or manufacture   its technology to third parties domiciled in the 

U.S. This is accomplished via a comprehensive IP license 

agreement which permits the authorized  production, assembly 

or manufacture in accordance with defined  production 

parameters and with comprehensive IP protection. Many of the 

same IP protections found in a VAR agreement are replicated 

here in the confines of a production license but with significant 

expansion of the manner and methods by which onshore 

production is to be undertaken and managed in accordance with 

the Italian licensor. 

 

However, the risk and reward aspects of this  modality must be 

completely understood as they are of significant consequence.  

With respect to inherent risk, the onshoring of critical production 

technology must be viewed from a semi-permanent perspective 

as local production assets will be domiciled upon foreign soil 

under the direct control of a third party licensee. In the event the 

relationship with the local licensee sours or proves to be a loss-
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making investment, it often proves difficult to retake possession 

of the production assets and find another licensee elsewhere. 

 

Moreover, in the event the Italian licensor and licensee enter into 

an equity joint venture (‘JV”) where an independent entity is 

formed with capital stock issued   to each party, under no 

circumstance should the Italian licensor’s capital contribution be 

the technology license itself. Capitalizing the IP license  will result 

in the license’s recordation as an asset upon the JV’s balance 

sheet and as such, may be subject to the reach of creditors in any 

restructuring or insolvency of the JV, resulting in the Italian 

licensor’s  complete loss of its valuable technology.  Rather, 

capital contributions into the JV should be paid in cash and/or 

debt and once capitalized, then the Italian licensor can freely 

license the subject technology in an arms-length license 

agreement with the JV, thus removing the license from the reach 

of any JV  creditor. 

 

On the flip side, the economic benefits from a successful 

production or manufacturing license are far greater than those 

earned thru a VAR sales channel as production licenses  extract 

economic rents in the form of royalties. These rents are not only 

significantly higher than mere sales channel revenue but 

production licenses often spin-out additional forms of revenue 

such as consultive and technical services. 

 

In sum, like any other capital investment decision, the risks and 

rewards of a production or manufacturing license project must 

be carefully weighed before undertaking any such endeavor. 

 

Our next series of posts will venture into the realm of foreign direct 

investment onto U.S. soil whereby permanent investment capital is 

brought onshore for the long term. 
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We have organized this Blog Series from the perspective of the risk as well 

as reward which each market entry modality presents to the Italian 

enterprise. Accordingly, we have begun our Series with lowest level of risk 

posed by the simple opening of a Representative or Branch Office in the 

U.S. From there, US market penetration usually encompasses the 

establishment of U.S. sales channel which can be either direct or indirect. 

Again, a U.S. sales channel presents a relative low level of risk as they can 

be dismantled  should they prove unproductive.  

 

We next discussed the technology-centric modalities such as VAR’s and 

production or manufacturing  licensing which involved the onshoring of 

intellectual property in some manner or form (“IP”). Here, the 

commensurate level of risk is elevated significantly as third parties now 

exercise  control of the Italian enterprise’s IP pursuant to applicable 

licensing regimes.   This enhanced risk level  however also brings the 

prospect of higher returns due to the intrinsic value of the IP subject to 

license.   

 

In this  post, we now progress to the  highest level of risk as well as reward, 

the permanent investment of capital upon U.S. soil. 

 

A foreign direct investment project carries enormous significance for 

the Italian client as it entails the investment of permanent capital upon 

foreign soil. Unlike deploying a sales channel in the United States 

which can easily be disbanded if sales do not materialize, a direct 

investment of capital into the U.S. signifies a long-term commitment 

of capital which can only be returned thru profit distributions, 

liquidation or sale of the entity. With high risk of course comes high 

reward as the untaxed appreciation of investment capital deployed is 

the indisputable form of wealth creation. 

 

For Italian enterprises contemplating an acquisition of or merger with 

an existing US business, the process begins with the search for a 

qualified acquisition target or candidate. In many instances, the Italian 

acquiror may already have a target or several in consideration through 

its existing sales channels in the US of thru competition in the 
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marketplace. In other cases, the services of an Investment Banker with 

specialization in the chosen field of interest will also present an array 

of possible acquisition targets. Initial contacts with the target can be 

made thru various channels, such as direct contact by the Italian suitor 

within the target organization at a high level, or thru a third-party 

intermediary such as the Italian enterprise’s counsel, accountant or 

investment banker if employed.3 

 

The initial discussions remain of course at a high level wherein the 

Italian suitor will explain its business and interest in expanding its 

operations in the US thru a strategic alliance with the target. Should 

the target want to explore an alliance further, the next step would 

entail the disclosure by the target of certain proprietary information, 

commonly expressed by a written Nondisclosure Agreement (“NDA”). 

Where the NDA covers only the protection of target’s proprietary 

information, the NDA is unliteral in nature whereas often times, the 

Italian suitor will also disclose confidential information to the Target, 

thus the need for a mutual NDA.  

 

Regardless of whether the NDA is unilateral or mutual in form, the 

target is very concerned with the nature of the information first 

disclosed to the Italian suitor. In many instances, the information 

disclosed is closely curated by the target with often key financial or 

technological information only superficially disclosed. Only later in the 

acquisition process where a definitive term sheet or MOU is agreed 

upon does more fulsome proprietary information begin to be 

divulged. 

 

Moreover, NDA’s within the acquisition process demand careful 

attention and scrutiny as disputes and litigation can arise particularly 

where the Italian suitor decides not to follow thru with the acquisition 

 
3 An Italian suitor may also be invited to participate in an auction of the target where 

the Board of the target has decided to market the sale of the target thru an auction 
process. In this instance, the sale process is governed by strict rules often 
promulgated by an Investment Banker managing the sale process. Italian companies 
competing in an auction process will be discussed later in a separate post. 
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after having the benefit of the target’s confidential information. This is 

particularly in play where the Italian suitor and target are competitors 

in the marketplace where an inartful NDA may be grounds for claims 

of wrongful use of the target’s confidential information in the 

marketplace by the ex-suitor 

 

Also, where the target is a public company with shares traded upon a 

US stock exchange, there is a standard methodology and practice 

which has evolved with respect to NDA’s, particularly where the target 

has decided to sell itself via an auction process.4 

 

No matter the context of the manner in which NDA comes into play, 

whether in a private or public setting, the key feature for Italian suitor 

which an NDA grants is the right to conduct due diligence of the target 

within  defined time limits. Thus, the NDA is the gateway to whether a 

commitment of permanent investment capital by the Italian suitor is 

warranted. Moreover, the NDA should provide sufficient confidential 

information to allow the Italian suitor to decide whether to proceed 

with offering a term sheet outlining the basis economic and legal 

terms of a prospective acquisition or merger with the Target. 

 

Term Sheets and MOUs will be explored in the next post. 

 

  

 
4 See Footnote 1. 
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This blog post continues our Foreign Direct Investment series for Italian 

enterprises seeking to enter the US marketplace via an acquisition of or 

merger with an existing US business. In this post, we discuss the initial 

“deal document” commonly referred to as a “Term Sheet”, “Letter of 

Understanding”, or “Memorandum of Understanding” (collectively referred 

to as a “Term Sheet” or “Term Sheets”). 

 

Term Sheets usually come into play once the Italian suitor (the “Client”) 

has contacted the acquisition target (the “Target”) and has engaged in 

a series of discussions leading to the Target’s interest in exploring a 

potential sale of its business and the Parties have executed either a 

Unilateral or Mutual Nondisclosure Agreement.5 The NDA has allowed 

the Italian suitor to conduct  certain level of due diligence  upon the 

Target so as to allow the Client to formulate a preliminary valuation or 

range of values as to the Target’s enterprise value, along with certain 

key terms associated with a proposed transaction. However, at this 

stage the level of information provided to the Client by the Target is 

not sufficient to offer a definitive binding acquisition agreement. This 

is due to the Target often withholding critical business information 

until later in the negotiations where the Target feels more secure in 

“getting a deal done”. At the same time, the Client cannot commit to a 

definitive offer to purchase until this information is provided by the 

Target.  

 

To bridge this divide, the Term Sheet comes into play as it serves as a 

“place holder” until the parties finalize negotiations and a definitive 

merger or acquisition agreement is executed by the Parties. As such, 

the Term Sheet sketches-out the framework or key economic and 

business terms of the Client’s proposed purchase offer, such as the 

following provisions: 

 

• Purchase Price – can be expressed as lump sum or range of 

valuation 

• Manner of payment – cash, stock exchange, debt or 

combination, or earn-out 

 
5 See our  1st blog post in this Series dealing with the Nondisclosure Agreements. 
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• Deal structure:  

o Asset Sale – 

▪  identification of assets to be purchased  

▪ Liabilities to be assumed by Client or remain with 

Target 

o Stock Sale – all assets and liabilities acquired 

o Merger – variety of forms 

• Right of Client’s due diligence investigation with defined 

expiration date 

• Key Target employees to be retained in the sale 

• Regulatory approvals needed if any 

• Lock-up 

• Termination 

• Choice of Law 

 

Other key terms may be expressed as well depending upon the 

particulars of the subject deal. Moreover, a standard Term Sheet 

should  clearly stipulate whether the Term Sheet is legally binding 

upon the Parties or whether it is nonbinding with clear expression of 

no liability accruing to either Party upon execution of the Term Sheet. 

 

Of course, a binding Term Sheet locks in both Parties to completing 

the deal and should the Target refuse to go thru with the sale or the 

Client reneges upon acquiring the Target, legal liability will accrue to 

the Party in breach. Thus, in many instances, the Client will stipulate 

the Term Sheet is nonbinding in order to avoid liability attaching to its 

Term Sheet. However, the Client may nonetheless qualify the 

nonbinding nature of the Term Sheet by stipulating a certain provision 

or several provisions are indeed binding upon the Parties with all 

other terms having no binding effect. 

 

A key provision which is a Client will want to stipulate as binding is the 

“Lock-Up”. This provision basically takes the Target off the market for 

the Term specified in the Term Sheet. Thus, the Target is prohibited 

from any discussions or entertaining any third party offers to 

purchase the Target. This gives the Client an exclusive period to 
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complete its due diligence and propose a definitive acquisition or 

merger agreement. Having this exclusive period to complete a deal is 

often heavily negotiated as the Target will not want to be “locked-up” 

for an undue period of time. 

 

Moreover, regardless of the final terms which comprise the Term 

Sheet, there is no substitute for speed in “getting the deal done”.  In 

reality, time is not a friend of the Client once a Term Sheet is in play.  

The longer it takes to finalize a deal, business conditions will 

unavoidably change for both Parties and may over-take the key 

assumptions underlying the transaction resulting in its demise. Our 

advice is simple, once the Term Sheet is executed, have your deal team 

ready to go and complete its due diligence promptly and begin 

preparation for final negotiations and definitive deal documentation. 

 

Next-up in our Series is “Undertaking Due Diligence” 
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This blog post continues our Foreign Direct Investment series for Italian 

enterprises seeking to enter the US marketplace via an acquisition of or 

merger with an existing US business. In this post, we discuss the strategy 

and critical importance of “Due Diligence”. 

 

When viewed from a long-term perspective long after a Target has 

been assimilated into a Client’s operations, the M&A project phase 

commonly referred to as “Due Diligence” may have the greatest 

impact upon the Client’s return on investment. Yet, many M&A 

advisors would submit the ultimate purchase price paid for the Target 

is the real determinative factor with respect to the Client’s return on 

investment (“ROI “). However, the due diligence phase is the only 

project phase which provides an in-depth view of the benefits which 

may accrue to the Client from its investment as well as all the “warts’ 

and potential “landmines” strewn in its path by the Target. 

 

It is an age-old axiom of criminal jurisprudence that “a defendant 

must take their victims as they find them", i.e., it is no excuse for the 

defendant if the victim has a pre-existing condition which  contributed 

to the  victim’s demise. Within the context of an acquisition 

transaction, this holds true as well and only thru a comprehensive due 

diligence examination of the Target can the Client adequately prepare 

to defend its investment thesis.  

 

From a strategy viewpoint, due diligence should be undertaken with 

the view to either confirm or reject the Client’s seminal investment 

thesis. For example, if the foreign direct investment is predicated upon 

the Target’s top line sales generation, then the emphasis in due 

diligence should focus upon everything which contributes to Target 

sales, such as its direct and indirect sales channel assets, quality of 

Target’s product line, bookings and backlog, production supply chain, 

etc. Similarly, if the acquisition is driven by the Target’s intellectual 

property portfolio (“IP), then the Client should take a deep dive into all 

aspects of the Target’s IP assets and personnel, replete with a 

“Freedom to Operate” opinion issued by competence patent counsel 

where Target has patents on file or has pending patent applications. 
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Of course, the due diligence exercise is not complete unless all other 

operations of the Target are examined as well. To this end, the Client 

should assemble a competent and experienced due diligence team 

comprised of key personnel as well as third party advisors and 

consultants, such as accountants, finance professionals, lawyers, 

engineering and technical personnel, and each  should be assigned 

specific tasks consistent with their relevant areas of competence. 

Upon completion of their respective investigations, their findings 

should be compiled in a written report and submitted by the CEO to 

the Board of Directors with the CEO’s final recommendations as to a  

final “go’ or “no-go” as to the foreign direct investment. Many a CEO’s 

fate and tenure have rested upon this recommendation. Thus, for the 

CEO, there is simply no substitute for a thorough and professional 

due diligence examination. 

 

 Lastly, it would be remiss not to mention the “roadmap effect” which 

a comprehensive due diligence exercise provides the Client. Most 

notably, it  guides  the drafting of the definitive acquisition or merger 

agreement as the “warts” and landmines” discovered in the due 

diligence of the Target will surface as curated representations and 

warranties in order to allocate the assumption of  risk between the 

Parties. Equally important, due diligence must also be undertaken 

with a view toward shaping and drafting the post-transaction 

integration plan and assimilation of the Target into the Client’s 

operations.  

 

In sum, only thru an in-depth due diligence examination can the Client 

adequately understand and address the many issues and operational 

challenges confronting the Client on the very first day following the 

closing of the transaction at hand. To a large extent, many of these 

issues  require adroit human recourse planning and melding together 

two disparate workforces and cultures; not an easy task by any 

stretch. Again, a competent and thorough due diligence examination 

is the best way to get it right…. 
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Next up in our Foreign Direct Investment Series will focus upon “Deal 

Structure”. 
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The U.S. marketplace is the pinnacle of business growth and 

investment opportunity; competitive, fast moving, dynamic, yet the 

most accessible in the world. In many respects, the U.S. remains the 

most attractive and largest global investment destination far 

outstripping other nations in foreign direct investment dollars. 

Foreign investment in the U.S. provides access to the vast American 

marketplace, its deep talent pool, a stable and innovative business 

environment and intelligent and rich sources of investment finance 

and capital. 

 

The U.S. offers a business ecosystem unmatched in the world 

comprised of world class universities, flexible labor markets and deep 

talented labor pools and a highly developed judicial system protective 

of foreign investment and intellectual property. Moreover, its financial 

markets and stock exchanges provide a vast array of sophisticated 

financial products and capital sources, with unlimited  venture capital 

and private equity sources.  

 

Moreover, many successful Italian businesses are firmly ensconced in 

the U.S. marketplace across all industries and  throughout every state. 

Italian design, craftmanship and advanced manufacturing prowess is 

highly prized and sought after. Many states welcome Italian 

investment and offer various incentive programs featuring tax 

holidays, labor subsidies, real estate availability, with enhanced 

benefits for establishing manufacturing operations. 

 

Certainly, large Italian multination enterprises continue to lead with 

respect to foreign direct investment into the U.S. as they possess the 

managerial and financial assets necessary to succeed in this market. 

However, we continue to witness small Italian multinationals, 

(commonly referred to as “Pocket MNE’s)  contributing to Italian direct 

investment into the U.S. Pocket MNE’s often hold competitive 

advantages in high value-added market niches and are keen to carry-

out mergers and acquisitions in the U.S. as a vehicle to strengthen 

their respective position within their global supply chain as well as to 

source pools of foreign talent. 
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And last but not least, a business domiciled in the U.S. serves as an 

excellent gateway to the pursuit of business opportunities throughout 

Canada, Mexico and Latin America. 

 

To this end, this Blog series encompasses  a broad spectrum of  U.S. 

market entry modalities. These modalities are discussed in the context 

of the level of risk and reward which each modality presents to the 

Italian enterprise. Beginning with simple U.S. representative or branch 

office and ending with foreign direct investment upon U.S. soil, the 

level of risk increases exponentially as capital is brought onshore and 

permanently invested in a direct foreign investment project. Yet with 

greater risk comes greater rewards for successful US market 

penetration. We believe presenting this series through the lens of 

escalating  levels of risk  provides the Italian enterprise with the proper 

strategic insight into assessing the merits of these different market 

entry modalities. 

 

Our firm  intimately understand the diverse risk levels in cross-border 

entry for Italian enterprises as we have counselled and participated in 

each market entry modality.  Our legal, tax and business services seek to 

reduce project and investment risk and we stand ready to assist your 

market entry plans. 
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This blog post continues our Foreign Direct Investment series  for Italian 

enterprises seeking to enter the US marketplace via an acquisition of or 

merger with an existing US business. In this post, we discuss planning for 

the post-acquisition integration of Target’s operations and the inherent 

risk this phase presents.  

 

During due diligence phase, the Italian acquiror  was provided an in-

depth view into the day-to-day operations of the Target. This 

examination serves as basis for the Italian company to formulate prior 

to closing, a post-acquisition integration plan which seeks to 

effectively assimilate the Target’s operations (the “Plan”). Needless to 

say, the success of this Plan will be largely determinative as to whether 

Target ‘s operations are effectively integrated. There is no set pattern 

of formula for crafting a successful Plan, yet any Plan will invariably 

cover the following areas of operational integration; 

 

Human Resources.  There is a saying in military jargon that “no battle 

plan survives first contact with the enemy”. This absolutely holds true 

for any Plan as no greater impediment to successful post-acquisition 

integration is the Target’s workforce. Whether they assimilate into the 

new culture thrust upon them in an open and understanding manner 

or whether they “go kicking and screaming into the night” and resist 

assimilation will be decisive in the success of any Plan.  The Target’s 

workforce does not want to be left in the dark as to employment 

matters important to them, such as who they report to, planned 

layoffs and reduction in force, their respective salary and employment 

benefits, etc. Most importantly, they want to know the reason for the 

acquisition, the new strategy going forward and their future role in the 

new organization. Quite simply, this requires adroit human resource 

skills, particularly in instances where the U.S. based workforce is being 

assimilated into a foreign enterprise, where language barriers and 

profound culture differences exist. 

 

We have seen this scenario play-out repeatedly when representing 

Italian enterprises assimilating a US workforce as profound cultural 

and social- economic  expectations exist between compensation 



United States Market Entry for Italian Enterprises 
 

2023 Marco Q Rossi & Associati, PLLC. All Rights Reserved 34 

practices in Italy and the U.S. We have found US workforces, 

particularly its upper management, expect to be liberally paid and  

eligible for  meaningful incentive-based compensation based upon 

performance of the Company, whereas Italian employers often resort 

to overlaying its domestic compensation scheme onto a US workforce. 

This does generally go well and leads to a disgruntled U.S. workforce. 

Moreover, the quality of executive management of the acquired 

Target’s operations comes into play. The Italian enterprise will need to 

decide whether to send an expat to oversee U.S. operations or appoint 

an executive from the acquired workforce to assume operational 

management. There is no easy answer here and the outcome depends 

upon the facts on the ground and the intercultural skills as well as 

business acumen of the executive in charge.  The goal is to Introduce 

new executive management into the US operations who are skilled in 

cross cultural assimilation of disparate workforces combined with 

adroit business acumen. Not an easy task to fulfill. 

 

Manufacturing and Supply Chain. Here, the Plan should address and 

identify fide synergies between the Target and the Italian enterprise 

as realizing bona fide synergies are key to successful Plan 

implementation and more importantly to the Italian enterprise’s 

return on investment. For example, efficiencies need to be identified 

in the manufacturing and supply chain between the two companies. 

Are there cost savings to be achieved in combing these functions or 

eliminating one or the other?  Are there redundancies in the supply 

chains between the two companies? Again, the Plan needs to sort 

where real and not illusory synergies exist and exploit same. Warning 

here, many an acquisition has failed due to either not realizing and 

taking advantage of existing synergies or they never materialized and 

were illusory from the start. 

 

Product Lines / Sales and Marketing.  The Plan should address synergies 

as well or overlap in the product lines of both companies as well as 

their respective sales channels and marketing organizations.  The Plan 

should  identify the specific product lines of both companies which  

need to be combined, enhanced or eliminated as well.  This in turn will 
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be determinative of the manner in which the Plan addresses the sales 

channel and marketing organizations of both companies. 

 

Finance & Control. Obviously, the Italian enterprise will want to ensure 

its Plan effectively ensures all necessary financial controls and 

reporting procedures are in place immediately following closing. This 

in turn may require help from the Italian organization seconding a 

controller into the acquired organization to assist with implementing 

the proper financial and reporting controls. Disparate accounting and 

financial systems need to be sorted as well. 

 

Information Systems. Effective control of the acquired operations 

depends on the information flow and data reporting between the 

organizations. The Plan should address an effective roadmap to 

ensure IT systems are compatible and allow for effective reporting and 

control of the Target operations. This may require capital investment 

in new IT systems and software. 

 

In sum, a comprehensive and well-conceived post acquisition integration 

plan is vital to the efficient and timely operational assimilation of the 

Targets operations. 

 

 

Our next post will address the Cross-Border Equity Joint Venture. 
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This blog post continues our Foreign Direct Investment series for Italian 

enterprises seeking to enter the US marketplace via an acquisition of or 

merger with an existing US business. In this post, we discuss the cross-

border equity joint venture.  

 

Technically, joint ventures can best be described as two or more 

parties joining together to pursue a defined business objective for a 

defined term. Joint Ventures may take the form of either a contractual 

or equity joint venture.6 An equity joint venture signifies the 

contribution of investment capital and the formation of a permanent 

entity. As with any capital contribution, the level of risk is heightened 

as invested capital can only be repatriated via profit distributions or 

ultimate disposition of the capital interest. Thus, in the context of an 

equity joint venture, the Italian partner has committed its capital and 

has been allocated shares or membership interests in the JV and is 

“along for the ride” until certain events occur which determine its 

ultimate fate. 

 

An Italian enterprise may enter into an equity joint venture for a 

myriad of benefits which the U.S. Venture partner may provide such 

as: 

 

• Access to the U.S. market and distribution networks 

• Access to its marketing resources and customer base 

• Access to capital and technology resources  

• Sharing start-up costs for manufacturing 

• Sharing of certain material risks  

• Join forces in R&D programs 

 

These are merely a few of the many objectives which motivates an 

Italian enterprise to seek-out a JV partner.  

 

 
6 For purposes of this Post, we do not discuss the contractual joint venture, i.e.,   where two or more parties 

conduct joint business operations in accordance with a written contract or agreement and no permanent entity 
is organized. 
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On the flip side, the seminal downside and attendant risks inherent in 

any equity joint venture reside in the sharing with the Venture Partner 

the control and management of the JV business.  No longer does the 

Italian Partner have complete autonomy and discretion as to the 

direction and strategy the business deploys. For this very reason, the 

sure-fire way to mitigate this downside risk is the development of an 

intelligent and comprehensive joint venture business plan. The critical 

importance of this document cannot be overstated as it serves to 

launch and start-up the JV business and equally important, provides 

the roadmap for the drafting of the definitive equity joint venture 

agreement. 

 

The key sections of any joint venture business plan are as follows: 

 

Business Objective. The Plan should clearly state the business 

objective of the JV business and contain a clear and unambiguous 

mission and vision statement. 

 

Initial Budget. The Plan should formulate a comprehensive budget 

covering the initial year as well financial projections over a defined 

term. 

 

Choice of Entity Formation. The Plan would stipulate the form of the 

equity joint venture in accordance with the laws of the state in which 

it is incorporated. The JV may take various forms such  as a Limited 

Liability Company or C-corporation, with each presenting different tax 

treatment7. 

 

Capital Formation and Percentage of Qwnership. These are often the 

most difficult terms to agree upon wherein capital contributions may 

take the form of cash, debt or property, or a combination thereof. Of 

course, the contribution of property requires agreement upon the fair 

 
7. From a U.S. federal tax standpoint, a Limited Liability Company is a pass-through entity in which all profits 
and losses directly flow through to its members, whereas a C Corporation has a double taxation structure, i.e., 
at the Company level and at the Shareholder level. 
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market value of the property being contributed8.  A third party such as 

an accountant may assist in the valuation exercise. With respect to the 

percentage of ownership, clearly the preference would be for the 

Italian Partner to be accorded majority control as this would be 

associated with the right to manage the JV business. However, where 

majority control is allocated to one partner or the other, limitations 

upon fundamental business decisions are required for protection of 

the minority venture partner. These limitations are often referred to 

as “veto rights” which require the consent of the minority partner for 

any fundamental actions to be taken by the majority such as 

appointment of CEO, Board director appointments, issuance or sale 

of additional stock, termination, etc. 

 

Corporate Governance.  This section of the Plan would establish the 

formation of a Board of Directors, the number of directors accorded 

to each Party, and associated voting rights and governance 

procedures. 

 

Rights and Responsibilities. The Plan should carefully define the 

respective roles, duties and responsibilities of each venture partner. 

 

Tax Matters. The Plan should assess the tax implications for each JV 

Partner as well as the JV itself. ThIs requires careful international tax 

planning which addressed the relevant tax laws and regulations of 

each Partner’s domicile as well as the laws under which the JV is 

organized. Tax planning would also address the manner and terms 

upon which profit distributions, return of capital or liquidation 

proceeds are made. 

 

 
8 Note – under no circumstances, should the Italian Partner’s capital contribution be a technology license . 
Capitalizing an IP license  will result in the license’s recordation as an asset upon the JV’s balance sheet and as 
such, may be subject to the reach of creditors in any restructuring or insolvency of the JV, resulting in the Italian 
Partner’s  complete loss of its valuable technology.  Rather, capital contributions into the JV should be paid in 
cash and/or debt and once capitalized, then the Italian Partner can freely license the subject technology in a 
separate arms-length license agreement with the JV, thus removing the license from the potential reach of any 
joint venture creditor. 
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Executive Management. The Plan would designate the initial executive 

management team with the Board thereafter having the responsibility 

for overseeing executive management. 

 

Intellectual Property Rights.  Any license of IP needed for the joint 

venture’s operations would be sorted and require a separate license 

agreement to be appended to the joint venture agreement. All other 

IP matters such as protection of confidential information would need 

to be addressed. 

 

Transfer of Shares or Membership Interests.  The Plan would outline 

any rights for share transfer and the specific terms and limitations 

upon any said transfers. In many instances, the Plan would stipulate 

there is no right to transfer of any JV interests to a third party. In the 

case where one party has majority control, the Plan may specify 

certain rights of transfer such as  Right of First Refusal,  Tag Along or 

Drag Along Rights9. 

 

Deadlock and Dispute Resolution. The Parties must plan for any 

deadlock at either the Board or shareholder level which may arise and 

its manner of resolution. In essence, an equity joint venture is akin to 

a “marriage” and as such, is prone to often a very contentious divorce. 

Obviously, It is therefore immeasurably prudent to plan ahead for any 

eventual divorce.  Thus, deadlock may be resolved by various means 

such as through third party mediation or arbitration, or one party 

buying-out the other party’s stock of membership interests, or sale of 

the joint venture business.  Regardless of the manner of deadlock 

resolution, it should have a defined expiration date in resolution much 

be reached, and failure to do so will result in the winding-up and 

liquidation of the Joint Venture. 

 

 
9 “Right of first refusal “is a contractual right to enter into a business transaction with a person or company 
before anyone else can. 
“Tag-along right” enables the minority partner with the right to join the sale (“tag-along”) in any sale or 
disposition of the company. The minority investors are entitled to the same price and conditions as the 
majority investor when its shares are sold. 
“Drag-along right” enables a majority shareholder to force a minority shareholder to join in the sale of a 
company. 
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Once the Business Plan is completed and the Partners have given the 

green light for the organization of the joint venture, the Plan would 

then serve to frame the construction, drafting and entry into force of 

the definitive cross-border equity joint venture agreement.  


