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This blog post continues our Foreign Direct Investment series for Foreign 

enterprises seeking to enter the US marketplace via an acquisition of or 

merger with an existing US business. In this post, we discuss the process 

by which a Foreign buyer seeks to be admitted into an auction process by 

which U.S. Target is offered to the highest bidder. 

 

If a Foreign enterprise had its wish, it would always elect to undertake 

an acquisition or merger with a Target in a private, one-off sale 

process where the Target has agreed not to solicit or entertain any 

sale prospects from any other suitors.  In this scenario, the Target has 

“taken itself off the market” and had exclusively granted the Foreign 

suitor a limited amount of time to reach a deal. During this limited 

window, the Foreign suitor does not have to worry or compete with 

other suitors for “the hand of the Target”. On the flip side, the Target, 

has elected to conduct a private sale under strict confidentially 

parameters as it wants to ensure any failure to commensurate the 

deal does not become public knowledge and injure its  competitive 

position in the marketplace. 

 

However, many U.S.  businesses prefer to  openly market themselves  

for sale thru an auction process whereby a certain select group of 

suitors are invited into the auction process to bid for the Target. In 

most auctions, the process is carefully cultivated and managed by a 

third-party investment banking firm who acts as the gatekeeper into 

the auction  process as well as promulgates strict rules governing the 

auction.  For any Foreign suitor who is contemplating participating in 

an auction process for a Target, it should thoroughly understand the 

strategy and significant advantages the auction process provides the 

Target and, viceversa, the competitive disadvantages and risks 

confronting the Foreign suitor by “throwing its hat in the ring” and 

entering the auction process. 

 

Quite simply, auction processes are often a Target’s preferred sale 

mode as they are designed to accomplish three critical advantages in 

its favor, i.e., speed, favorable merger terms, and most of all, the 

highest price. Each of these factors are for the exclusive benefit of the 
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Target and to the disadvantage of bidders. Before however any of 

these factors come into play, the bidder must be admitted into the 

auction process and to understand the admittance process, one 

needs to understand the role of the investment banker in the auction 

process (“IB”). 

 

Once a Target decides it is time to consider the sale of the Company 

and has eschewed a private one-off negotiated sale in favor of running 

an auction, it will turn to an IB to advise upon the prospects for a 

successful auction. The IB will presumably have done its homework 

upon the Target and its likely competitors and will  provide the Target 

with a cultivated list of the most likely bidders for the Target. The 

Target and the IB will then make a final decision as to which bidders 

should be invited to participate in the auction.  

 

Next, the IB will send a “teaser” to the invited bidders which describes 

the Target anonymously and gives a description of the business to be 

sold.  In the invitation letter, the IB will set the ground rules for the 

manner in which the auction will be conducted. 1  The auction rules 

will be designed to clearly tilt the process in favor of the Target by 

emphasizing the need for speed, favorable merger terms, and the 

highest price. 

 

Speed. With respect to speed, the IB will want to manage the auction 

in a manner which provides the least impediments to “get a deal done’; 

hence the speed factor. However, where public companies are on the 

auction block or where certain regulatory thresholds must be 

addressed by the nature of the Target or its bidders, the sale process 

will have to consider the various regulatory regimes which  may be in 

play. For instance, U.S. as well foreign antitrust regulatory hurdles will 

surely slow down and delay a deal getting done. 

 

 
1  The Auction Rules must be carefully scrutinized by the bidder as it may contain landmines to the novice 
auction bidder such as precluding the bidder from raising its initial bid, thus forcing the bidder to make its 
highest and final bid at the outset. 
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It should be noted here that where an Foreign bidder enters an 

auction process for a U.S. Target where its business or the Target’s 

involves matters of national security, such as defense, aerospace, or 

advanced computation technologies,  the Foreign bidder will then 

need to inform the IB that it will need to file with CFIUS in order to 

clear national security concerns.2 Moreover, if the Foreign bidder  is 

the only foreign bidder in the auction, the  speed factor  again will 

come into play as the time consumed in dealing with CFIUS will weigh 

against its bid. 

 

Also, in submitting is final and best price, the IB will require each 

bidder to verify its source of funding for the price.  Many times, the 

bidder will attach commitment letters from its lenders verifying it will 

have the funds on hand to close. The speed factor will come into play 

here as well in the event a bidder inserts a financing condition in its 

bid package. This signals to the IB and the Target the bidder will need 

time to access the financial markets to fund its purchase price and 

does not have the cash on hand presently. Accessing the financial 

markets to secure funding smacks of delay and can easily work against 

the bidder. It is clearly an advantage for a bidder to show it will have 

the cash on hand and does not need a financing condition to close the 

deal. 

 

Favorable Specimen Merger Agreement. With respect to ensuring a 

favorable merger or acquisition agreement, the IB will provide the 

bidders participating in the auction with a specimen merger 

agreement which is drafted in a manner with clearly favors the Target. 

Thus, the Foreign bidder must decide which terms it can live with or 

which ones must be objected to, keeping in mind the IB and the Target 

will clearly penalize a bidder who presents a heavily marked-up 

merger agreement. Again, the auction process provides the Target 

with the ability to basically “cram-down” a merger agreement on a 

 
2 CFIUS – Committee on Foreign Investment in the United States.  Federal regulatory body which has the power 
to deny acquisitions or mergers by or with foreign entities of U.S. businesses upon national security and other 
specified factors. In order to pass CFIUS review, the foreign bidder may need to file with CFIUS and undergo a 
review depending upon the circumstances at hand.  
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bidder. Thus, the Foreign bidder must decide whether to mark-up the 

agreement to its satisfaction or not overly object and basically 

“swallow’ the terms of the proposed merger or acquisition. Also, the 

speed factor comes into play here as any heavily marked-up merger 

agreement signals it will take time for the agreement to be negotiated 

and will likely cause unwanted delay from the Target’s perspective. 

 

The Highest Price. The decision of a bidder as to whether to heavily 

mark-up the specimen merger or acquisition agreement is directly  

related to the final element favoring the Target - ensuring the highest 

price for the Target. If the Foreign bidder believes its bid may be the 

highest bidder, it may feel embolden to liberally mark-up the merger 

agreement for in nearly every auction, the highest price will prevail. 

This is true where the Target is a publicly listed company as the 

fiduciary duties of the Target’s Board of Directors will be to obtain the 

highest prices for its shareholders and a decision by the Board not to 

accept the highest price may very well result in legal jeopardy, 

However, the IB will  not want to  tip its hand as to “the price to beat” 

as the very purpose of the auction is generate a heated bidding war 

for the Target. The very nature of an auction is to generate competing 

bids and with all auctions, bidders are not merely competing for the 

Target but they are competing against each other.  Hence the more 

competitive the bidding process, the higher the price is likely to be 

paid for the Target. 

 

Lastly, the IB will request each bidder  present its best and final offer 

in writing which is expected to address these seminal elements of   

speed to close, a favorable mark-up of the specimen merger 

agreement, and the highest price and the manner in which the price 

is to be financed. The IB and the Target will then review each bid, seek 

clarification from bidders where warranted and invite the winning 

bidder to the negotiating table with the objective of quickly 

consummating a sale of the Target. 

 

In sum, for the Foreign bidder competing in an auction process, it is 

best served by working with a skilled team of professional advisors 
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who have participated in and are intimately familiar with the auction 

process and can assist with constructing an effective bidding strategy. 

Ideally, the advisory team should be comprised of the bidder’s  own 

IB, its legal advisors, and accounting firm and complemented by the 

bidder’s key executives and designated personnel who can add value 

and bring specific skills and insight to the transaction at hand.  
 

 
 
 
 
 

 

 


